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Passed by Shri. Uma Shanker, Commissioner (Appeals)
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T Arising out of Order-in-Original No. CGSTISupdt-BLK-01IW80801ITSVN/2017—18 feite:
28.09.2017 issued by Superintendent,AR-1, Div-Vill, Central Tax, Ahmedabad-South

3} arierepat @1 M wd gar Name & Address of the Appellant / Respondent
Titanium Square Vikas Mandal
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in'a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exporfed'to any country or territory,outside
india of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. . ‘ ‘
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. .
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. '

e, A S o QR et e @ i ordier—
Appeal t6 Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
preseribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
.. Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
" Lac, 5 Lac to 50 Lac and above 50 Lac.respectively in' the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ' ' ‘
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty-demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
@iy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunz )
10% of the duty demanded where duty or duty and penalty are in dispute,/ar )
penalty alone is in dispute.” ' :
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ORDER-IN-ORIGINAL

This appeal has been filed by M/s Titanium Square Vikas Mandal, .Commerce

House-IV, 10% floor, Beside Reliance Petrol pump, 100 Ft ring road, Prhladnagar,
Ahmedabad [for short-appellant] against Order-in-Original No.CGST/Supdt—BLK—

01/W50801/TSVN/2017—a8 dated 28.09.2017 [for short-impugned order] passed
by the Superintendent, CGST, AR-1, Division-VIII, Ahmedabad South [for short-

adjudicating authority].

2. A show cause notice dated 27.02.2017 was issued to the appellant for non-

filing of ST-3 returns for the period from 2012-13 to 2015-16 (up to Sept), by
proposing penalty in terms of Rule 7 of Service Tax Rules, 1994 (STR) read with
Section 70 of the Finance Act, 1994 (FA) and penalty under Section 77(2) of FA for
violation of provisions of Section 70 of FA. Vide the impugned order, the
adjudicating authority has imposed penalty of Rs.1,00,000/- under Rule 7 of STR
read with Section 70 of FA and penalty of Rs.1,00,000/- under Section 77(2) of FA.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that they rightly believed that they were not liable for payment of service tax in
respect of service rendered and accordingly, under the bonéfide belief that they do
not file any returns under Section 70 of FA; that they were bonafide not to file any
returns as the issue regarding leviability of service tax on Club or Association

service is pending before the [—lon’ble High Court of Gujarat;

4, Personal hearing in the matter was held on 24.07.2018 and Shri Dhaval K
Shah appeared on behalf of the appellant. He reiterated the grounds of appeal

4. I have considered the facts of the case and submissions made Dby the
appellant in the appeal memorandum. The limited issue to be decided in the instant

case is relating to imposition of penalty for non filing of ST-3 returns during the

relevant periods.

5. As per provisions of Section 70, every person liable to pay service tax, shall

himself assess the tax due on the service provided by him and shall furnish a return
in the prescribed format before the concerned authority. As per amended Rule 7 of
the Service Tax Rules, 1994, form ST-3 _required to be submitted by the 25t
October 2012 shall cover the period from 15t April 2012 to 30th June 2012. Rule 7C
of the Service Tax Rules 1994 stipulates penalty for non-filing of prescribed ST-3

returns in time. The statute prescribes that from the date prescribed for submission

of ST-3 return, rupees five hundred for the delay of fifteen days, one thousand

rupees for beyond fifteen days but not later than thirty days and beyond thirty

days, an amount of rupees one thousand plus hundred rupees every day. The

provisions to the said Rules provides the total amount
rule, for delayed submissions of return, shall not exeged fthe,
; 5

Section 70 of the Finance Act. i.e Rs.20,000/-.
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6. In the instant case, the appellant has argued that they were not liable pay
any service tax during the period and accordingly no service tax return is required

to be filed.

7. 1 observe that as per Board Circular dated 23.08.2007, no ST-3 return is

required to be filed in such situation. The said circular states as under:-

'6.1 The service tax return is required to be filed under Section 70 of the Act
read with rule 7 of the Rules, by "any person liable to pay the service tax". This
return is required to be filed on a half yearly basis, in Form ST-3. For the periods
from April to September and October to March, it must be filed by the 25™ October
and the 25 April respectively. Further, ‘Input Service Distributor' is also required to
file this return. Persons who are not liable to pay service tax (because of an
~ exemption including turnover based exemption), are not required to file ST-3
< return.” :

8. From the submission made by the appellant, I observe that the investigation
carried out by the Directorate General of Central Excise Intelligence (DGCEI),

Ahmedabad against the appellant in respect of non- payment of service tax under

‘the service category of “Club and Association” is cuiminated into the show cause,

demanding service tax amounting to Rs.34,23,287/- for the period from 2011 to
December 2013. I also observe from thé facts submitted by the appellant that the
said show cause notice was challenged by the appellant before the Hon'ble High
Court of Gujarat which is pending for final hearing. In the circumstances, the
taxability of service rendered by them is not finalized. It is not under dispute that if

the service is not taxable, no return is required to be filed as per Board’s circular

supra.

8. In view of above, I am of the opinion that the penalty imposed by the
adjudicating authority for non-filing of return is premature. In the circumstances, I
set aside the same and remand back to the adjudicating authority to keep‘pending
the show cause till the final outcome from Hon'ble High Court of Gujarat is

received.

8. In view of above discussion, I set aside the impugned order and allow the

appeal by way of remand. aﬁmmﬁﬁﬂ%mmﬁqﬂﬂmaﬁ%@owﬁl

The appeal filed by the appellant stand disposed of in above terms. W/»)

N

(SHT 99R)

r<h (erdtew - I)

, Date: /08/2018
Attested

(Mohanan V.V
Superintendent (Appeal-I)
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BY R.P.A.D.

*)

To

M/s Titanium Square Vikas Mandal,

Commerce House-1V, 10 floor,

Beside Reliance Petrol pump, 100 Ft ring road, Prhladnagar, Ahmedabad

Copy to:- 1.The Chief Commissioner of Central GST, Ahmedabad.
2. The Commissioner of Central GST, Ahmedabd Ssouth
3. The Additional Commissioner, Central GST, Ahmedabad South
4. The Assistant Commissioner, Central CGST, Dn.VII], Ahmedabad South
5, The Superintendent, CGST, Divn VIII, Ahmedabad Sourth.

L/ﬁ./@Uard file.

7. P.A.
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